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ABSTRACT

Thesis Title : The Status of Legal Enforcement of the Agreement
on Cooperation of Independent Organizations and
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Academic Year : 2006
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2. Mr. Panop Thongkham

The constitution of the Kingdom of Thailand (B.E. 2540) was promulgated
on the basis of the will and participation of the people of Thailand. Itisa
constitution which provides for the reform of political institutions so that they
remaint independent of government agencies charged with countering corruption.
This constitutional mandate differs from that of the Anti-money Laundering
Office which enjoys an independent law enforcement status, but which is still
under the command and supervision of the administration in power. This is a
dangerous state of affairs since the office could be easily turned away from

strict law enforcement. This state of affairs differs from that of the National
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Anti-cormption Commission which operates independently in its work of
adjudication and the estabjishment of regulations and proper control as
empowered by the law.

This researcher has studied the measures adopted for countering corruption
by the National Anti-corruption Commission and those of another organization
responsibie for countering money laundering. The two organizations have
agreed to cooperate operationally. This is the first case study of the cooperation
between an independent organization, established by the organic law on Anti-
corruption (B.E. 2542), the Office of National Anti-corruption, and the Office
of Anti-money Laundering established by the Anti-money Laundering act
(B.E. 2542). The two organizations have joined forces allowing the NCAC to
become proficient in secunng the forfeiture of the properties of wrongdoers
and putting them under state control, thereby securing public faith in the anti-
corruption measures. The law’s intentions have been studied as well as various
problems, particularly legal ones. In addition, obstacles and drawbacks to the
agreement In countering corruption committed by civil servants, political
officials and the general public in regard to governmental agencies, as well as
those encountered 1n the course of moving against those who have committed
money laundening offenses, have been considered by the researcher. The purpose
of this is to help correct and improve guidelines and relevant measures.

This study found that the Office of fhc NACC as an independent
organization can legally enact rules and regulations. Provisions allowing for

the NACC’s exercise of authority have been stipulated by the Election Commission
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and the constitutional court in section 301 of the constitution of the Kingdom
of Thailand (B.E. 2540), mutatis mutandis. However, the expeditious state
confiscation of properties connected with wrongdoing has proven infeasible.
As such, wrongdoers usually have enough time to transfer or hide ill-gotten
properties. In some cases, wrongdoers are uncovered, but still their properties
cannot be brought under state control. Nevertheless, another organization
responsible for the forfeiture of such property and putting it into state hands 1s
the Office for Anti-money Laundering. This organization is charged with
applying laws governing an array of offenses. These laws pertain to the
following: offenses committed while on official duty, offenses committed
while performing duties in the course of enforcing justice in accordance with
the criminal code, offenses committed by officials 1n the organization itself or
other government agencies or offenses regarding one’s duties and other
fraudulent practices. These offenses fall under the jurisdiction of the National
Anti-corruption Commission, and, as such, makes them fundamental offenses
according to the Anti-money Laundering act section 3 (5) (B.E. 2542). As
mtended by the law, these legal measures have allowed the state to repossess
property connected with the chttin g of such offenses. The Anti-money
Laundering Office can make an agreement with other agencies on the basis af
regulations issued by the Office of the Prime Minister governing cooperation
in conducting operations pursuant of the Anti-money Laundering act (B.E.
2542). Tt is imperative that the two agencies agree on cooperation and apply

agreements reached in practice. However, in some cases, such an agreement
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may impact the rights of the people or those subjected to the application of the
agreement. The Office for Anti-money Laundering does not have the power
to undertake such action on its own authority because aspects of the agreement
fall beyond the scope of its legal jurisdiction. The agreement may also contradict
ethical principles and normal legal standards, even apart from the principle
that law is null and void without power of enforcement. An administrative
body can act only when the law entrusts it with sufficient power and its actions
truly fall under its junisdiction. Otherwise, administrative actions are illegat
and may cause damage to persons or properties.

This researcher’s opinion is that such agreements should be amended
and updated through fegislation. This would make provisions govemning
agreement by the two agencies legally binding. Finally, supplementary
measures could thereby become legally valid and laws governing the two

agencies could be integrated.
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