= o @ @ e = ar o o ey
Andauldduiums fududuun Suseia uarsmsy Tossimumnsr i
Heesiuaztswiswnsremiu we. 2542: AnwulSoudeudy

T )

WrswUyRIsUfiaswmsnisnases wa. 2539

=)
A AUUDY

P
e

INMUNTHUF T URD UM INGIBOT WA WL
[} A P ar £
Lﬁumuwuwmmsﬁﬂmmwaﬂqmﬂmump
UAPHATUN T WS
Tnsdnwl 2547
AFANTUYDINYMINBIAUT AN S

ISBN 974-09-1631-7




ADMINISTRATIVE PROCEDURES AND THE EXERCISE OF DISCRETIONARY
POWER UNDER THE PREVENTION AND SUPPRESSION OF MONEY
LAUNDERING ACT B.E. 2542 AND THE PUBLIC
ADMINISTRATIVE PROCEDURE ACT B.E.

2539: A COMPARATIVE STUDY

POOSIT KONGMAUNG

A THESIS PRESENTED TO RAMKHAMHAENG UNIVERSITY
IN PARTIAL FULFILLMENT OF THE REQUIREMENTS
FOR THE DEGREE OF MASTER OF LAWS
2004
COPYRIGHTED BY RAMKHAMHAENG UNIVERSITY
[SBN 974-09-1631-7




A & = < 4 ey v U e @ a - o o o

yorsermniivus  gRdw lAdeiumsTulluduuu Gusieda uazsailss Tewd
AnIENFUYyRatefulazs il smsenSun.s. 2542:
= = =4 s ar WA | S
anyuTouMeuiuns s vl UAIs UL DA M

NIUNATEI W.H. 2539

A oy P -
Sodiluy Wie)Hn auiie
A Hamaas

a:il =5 = = L4
AENITUMSNUTNEINOTUINUT
SOIFTAT IS OIUAT FASe isgE1unTIUS

BT oAUIAY SI1ueHTAA

- o ° cag e - & o aldd 1 2 - 2
ZJWTJT'IU']'Q(’JS']llﬂ']LE'HQBH?JF"I1’(1"3?1U'IuWH'ﬁﬂHUHLﬂHﬁ?HWHQﬂJﬂQﬂ?Sﬂ'ﬂHT

aunangas I e umludga

0._\ ey,
& gl & 2. 0 e o a o
» N LLErorr oI AUUAVUNAINGTREY

(wmeaasinsdiug WARs)

AMENTSUMSTOUINe I INYT

'Hé‘/\ Y52FUATIUAS

.......................................................................................................

AITUNIT

.......................................................................................................

AITUNTT

ATIUNIT

ATINATS

3
(599 ans11seTe dnae)
3)




A A = - r= = e @ A oA = @ L
¥oIsesdndnut Alda IRFedums Sulufiunu Gusieda naznatlss ol
awseswlydatestuuazls vl wmsenidy
WA, 2542: fnyuLSouifeufuwss iy

o o Qe
WUPIATIEMsNIUNATEI WA 2539

A W = =]
Foluu LU HN AALBY
¥915 Y - HAmMaasuIUuda
= =2

Umsenm 1 2547

AMZNSTUNINUSAYAINE I RLE
1. SRIFIAASINGHNLAT ToUAS YIZHTUNTTUMS

mnf
2. 9msdauest Sua e

nmsdnnsesszuevilsznidiee feiuiluaisdnasesleediletadniuay
snwvealsesuidiundn wiendnldhdsznsudenss I8iumsyseiufng
HASLES NINATU N AT T T SUUYUHIS 190101305 Tne wnsAns Y 2540 o
fiuams lgguna lasd s leveadmdhithulnaseslumsldqaniisesndida
=3 a_ S 1 o = Was o e o
n3o MAnsTunlnasedosreudiongruie A Uszanrunises 1d5udlseiuans
=1 3 r u’: el e g9t 9 - o b2
wrinmiodas lusasansananuvsad i iidwlonses awwdnnguuieg
=4 o aa w oW S/ [P= ] Y a o M 1 o A oY
fémndiisdodanms desliflam iddedute dlundnnguuisiTufasisans
ntlnrsesriinunlszmalgviu lumsauguiednasesnsuniseeniling sy
& g ow A aa w v o F O =
madaases e lnszuiunmsHvsauaesMPIUsRviraeInyei legs1utn
dhodnnseefifinnudiunan Liflend dudes TuSesfinumdaRarsaimiedidy
v - M aa  w ° @ 9 s Am A o a
MImnMIRIsmTe dilunieh laad i mmolnasesniiond dudos 19

flunaa Sudisanmadmifdelnasesaneguguzdludidn 1 dy

(4)




Qs LF- T 0 ar A (74
sundnary iidw1dife fedlusdiszneudiinsemeniovanan
= = ar 128 2 - u
ANVYATTINAWET TN nannw Lilidw1diFelinng muvinauaesms 14
missurudeiuluanuilunanveanszuumswsaua TS oanalnases
Tusudmihndiodnnses wsendnanuluidnfidvazdestutilddmdmn
] ¥ Y v
thelnasevenlse Temigiumadn Izaludumsdfiandin Wad tieldmansed
yoadmihifholnnseailull lnogndesmudeiioie Taoineannmsldsne
awdunelouazdudes fnsdunennuliiunadendinzinansenuaeduneu
=y Al e A o?: -4 r ¥ o as -
YHINTTUIUMIARIS AL ITIdToU 9 Feazdaald lamidamalnasesi
Tiveudenguutelunige
=2 N ¥ ' Y=y ) Y e A Y a
nansanymud niiudenegluguzdidnldfedutunaioveain
mihfimunseswigaadesutazdnulswmsieniu w2542 91uR2Y
HUUEE WIA3T 13 UASWINTY 16 uHINIETBUREAIsURIRT 1M Inlnns o
Wt 2539 Teonausssudounmenssumsinanenseluduuusesdusitiah
¥ o o = T = o S at ' ~
AMIMrUAANINENNMIRNIUIDURUEUDLIEzEUT I Ta w2547 Aebilina
KaMNQYEIY  wavNa lumemsURianymsvesdninamtlesiuuazalsiuylsw
msveniiu fle Fildaosveudmminideglugrusdims lunszuumsmalnases
& 2 woa = o w <= o o
Fafinii aszwdoumdamstnasesaaeaiuiemssenmdematinases natoiiu
A3 tunsziunsnsdnasesdu luseudmenguuis  luiiduiesendidens
Unases iedanseaidaniwidulamumszriviudatiesfunazslstusiuns
- b e o 3 a W o1 a 24 = w oA
Wonidy e 2542 18 nazdaihmfaanu lidunsluFesdnilunswiduvesyana
RS gsssuyamiuiiigiuivsesquases]’ AelilumstlaTenalddmim
§ e asm = r o - 2 o s
sufanngrelsesmelunslss i lunnguuiteg aszvhims lagnds
s e g o o o o ar °
Usz Tordapuumusuh se Tonimssasduihinglszasivanvesms 14dnnn
pniadi 11
a & A = a C o
Tmidnsenmsnieinuannsane de msssuilouludnuuzauil lag

ravsenguuIei g lnvesnguuneventu lieavhamde 114 amideulvi

(5)




a1 unzendiugeamsly “innsifesierinngruie Fudhlafefounnses
s enldidoulvmseensailoumusinuionszisdoniiihdedodinedoatu
auldduauiudanungminedeniuiinueivzdeagnduiiunis tusuaadae
A8 nezdlesnangmneeniudungmnefisidundardsznouewanssu
Taosetoniwidu eluigtumsilsznoneigmnssumientsFulasus samsniay
ﬁaéiuﬁqﬁuuﬁangwu1ﬂﬂamfiuﬁ‘lfé’fihﬁ’ﬂi}éu@immﬂuﬂs:mﬂzm"fu Fathu wn
ﬁ*ﬁaa'jnnNﬂgmjwé’ua1%ﬂzﬁﬂ‘;@?awmgnsmciﬁfuH?@ﬂ%’wéﬁumﬁﬂfquelﬁu
DIMIgNAL Tad 1uedy Sdamnmatlesfuiieflimsdanarafiain

e Wssifiousenarifanmieuysel uasdamidein Semsufludud
sufivuangnssumsidedvmssrwiudunuuaziiueiadidremssinus
winnssmIRI IS EIILLazs 0T WA, 2547 e dinalumenguuiod
TidanSeufafungmuioduy uazieIdmsuSmsnsmsusdudndiylylaodilse
Annim mnsousseiaag s e e INTIUg VYR IS I BT ULAY
Uszlomlveemsisae orfmn sufousenanauasudlud ifdudmhiives
duineudlesfuuasdsunliumsdonfudhiianiiuiunsie vamsdfiand
Tagesa us-immﬁmﬁniﬂﬂﬁmuﬂﬁlﬁﬁﬂmumﬁ"@saa%'m?mwﬁa%wﬁaﬁau Wail
futefiliRoadudon v lunszswingATsuftasnsnsmalnnses wa, 2539
WIS 13 wasaent 16 s i lasinsud luiudussioulnd lnsewosium
VT FUUAT TINTSNISNTIINIAGS IAAVINTUTDUBDINAETgUUAT ud ludiu
Sufunniundlfatady Riifedesiulemitlindnnuds fuliunsadaaty
udmmsiieaiudui lasewz  vazaunisiszen@ndefmuaiusea
dmsumiifdmualdswnusanmamimietuegiusoutuseiad
fusams 185y Tavendmuadolnild Sranouunumasniuuiiiéasned
winewthsudeunsenotl e Wl Aduisaem deanmothdBauauia

@ o o
anarmuluniseandidanie Unnses Wudu

(6)




ABSTRACT

‘Thesis Title : Administrative Procedures and the Exercise of Discretionary
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A systemn of democratic government is considered to be one that believes in
or practices social equality as its main consideration. Under such a system, it could
also be said that the people are guaranteed certain rights and freedoms according to
the Thai Constitution (B.E. 2540). In addition, it also governs the discretionary
exercise of power of administrative officials as competent authorities, free
from all vested interests, and based on the principles of law regarding public
administrative procedure. This in turn is enforced by the international community
for the purpose of controlling public administrators so that the process involving
consideration of the case at hand and the discretionary powers to be exercised

therein shall be made by the competent authorities. The latter shall be neutral, free
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from prejudice, while the system in place guards against any lack of neutrality that
might arise due to the fact that the public administrators are in a position to pursue
their own personal interests.

The principle of disinterest or neutrality, which is considered to be one of
the most important factors underlying the principle of natural .jus‘rice, is based on
the desire to give. Public confidence depends on the neutrality of the hearing and
the decision process with regard to administrative mafters in that the principle of
disinterest will prevent public administrators from mixing their own personal
interests with the performance of their duty. The aim of such a system is that
public administrators act in & fair and just manner in accordance with the facts, free
from the exercise of their discretionary power, and without prejudice. If their
actions are not neufral, it will affect the hearing and decision-making process,
which in fum will eventually result in an unlawfil administrative order.

The results of the study indicated the following: that the situation of being
an interested person in authority who is eligible for a reward according to the
Prevention and Suppression of Money Laundering Act B.E. 2542, in accordance
with Sections 13 and 16 of the Public Administrative Procedure Act B.E. 2539,
whereby the committee established critena for the evaluation of payment of graft
and rewards (B.E. 2547), had legal ramifications as well as an effect on the
performance of the Office of Prevention and Suppression of Money Laundering. In
other words, it rendered the authority’s status in the administrative process illegal
in that it assumed a double function: to prepare an administrative order as well as
being instrumental in the issue thereof. In this way, it hecame a principal in the
administrative process, which is unlawful; in fact, it has no power to issue an
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administrative order demanding the forfeit or seizure of any assets according to the
Prevention and Suppression of Money Laundering Act B.E. 2542. This state of
affairs also causes msecurity with regard to the right to the protection of personal
property according to the current constitution. This also opens a loophole enabling
the authority enforcing the law to exercise its existing legal powers to commit any
act it deems suitable in anticipation of the reward to be received, thereby
deviating from the public interest, which is the principal objective of the
exercise of such power.

Anocther problem which was partially raised by the findings of this
research study was that the stipulaion of regulations of this nature, through the
operation of the law, forces the mechanism of the Prevention and Suppression of
Money Laundering Act B.E. 2542 to continue enforcing the law in accordance
with the above-mentioned conditions. This in turn could prove to be a loophole
that could be exploited by a “Politician or Lawyer” who understands such a
deficiency only too well and is thus able to take advantage of such a regulation to
prepare a defeﬁse for himself, exculpating him from liability according to the
Prevention and Suppression of Money Laundering Act under which he may be
charged in the future. And although the aim of the Prevention and Suppression of
Money Laundering Act 1s to enforce laws against the commission of a crime
intending on property, these days the commission of financial crimes and those
involving property which fall under the Prevention and Suppression of Money
Laundering Act is not limited to crimes committed within the country only;

therefore, if there is a loophole in the law that may enable such criminals to escape
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the long arm of the Jaw and government power, it should be necessary to find ways
to prevent such an occurrence.

In order to ensure that this regulation is clearer and more comprehensive, an
amendment should be made to the regulation regarding the establishment of
criteria govemjng the payment of graft and rewards ( B.E. 2547) so that it does not
conflict with other acts and so that the public administrative functions can carry on
effectively and be able to achieve their set goals for the sake of public harmony and
the benefit of society at large. For example, such a regulation should be amended
to prohibit the authorities of the Prevention and Suppression of Money Laundernng
Office from being ecligible to receive any kind of reward from the direct
performance of their duty; conversely, a benefit find should be established to
receive the reward first. This is so that it does not clash with the conditions laid
down in the Public Administrative Procedure Act B.E., 2539, Sections 13 and 16.
This could be done by making an amendment to the new regulation by virtue of
the power vested in the Ministry of Finance, with the approval of the cabinet.
However, the graft still remains the same and unchanged for the prevention of the
mentioned problems as well as enhancing the gathering of intelligence of these
affairs. Thus, it is appropriate to abolish the provision regarding rewards for the
authority concemed, which are either paid i advance according to a pre-
determined rate or depend on the reward received by the public office. This can be
accomplished by establishing a mechanism enabling them to receive a retum on a
fixed monthly or yearly amount to prevent the authority in question from

becoming governed by people who are unqualified to issue administrative orders.
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