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ABSTRACT

Thesis Title : Pursuits Conceming Properties According to the Act for
the Prevention and Suppression of Money Laundering

B.E. 2542: A study of Cases Relating to Section 48.

Student’s Name : Mr. Chumnan Chadit
Degree Sought : Master of Laws
Academic Year : 2004

Advisory Committee:
1. Assoc. Prof. Nimit Chinkruae Chairperson

2. Mr. Somjate Amnuoysawadi

This thesis aims at studying and analyzing the pursuits concerning
properties according to the Act for the Prevention and Suppression of Money
Laundering B.E. 2542, Section 48 in the following areas: the usage and
interpretation of the law and the impact caused by the use of power by officials
of the Prevention and Suppression of Money Laundering Office in issuing
administrative orders prescribed in Section 48.

It is found that, at present, officials of the Prevention and Suppression of
Money Laundering Office which have the power to impound or garnish
properties according to Section 48 are themselves members of the committee
of the administrative board as, in emergency cases, is the Secretary General of
the committee. There have been several interpretations of the part of the law

which states ‘reasonable beliefs”. This has created impacts upon the people
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and the general public. In their work, officials of the Prevention and
Suppression of Money Laundering Office use the reasonable beliefs as the
foundation for incorrect action. They consider the reasonable beliefs in the way
that implies that the properties are connected with the wrong-doing. The
wordings in Section 48 should not be interpreted that way. The “reasonable
beliefs” according to Section 48 means that there may occur a transfer, sale,
removal, clandestine or surreptitious act. The reasonable beliefs used by the
officials for the Prevention and Suppression of Money Laundering Office as
the base of their action are therefore completely different from the reasonable
beliefs in the provisions of Section 48.

In issuing an order to impound or garnish properties according to
Section 48, an incorrect interpretation of the law can effect the people in
general. Therefore, though there may be basic wrong-doing and there are
properties in connection with the wrong-doing, without reasonable beliefs that
there may occur a transfer, sale, removal, clandestine or surreptitious action, no
action to impound or garnish properties can be done on the strength of Section
48.

In order to facilitate the operation of the Prevention and Suppression of
Money Laundering officials regarding the issuance of orders to impound or
garnish properties as provided for in the Act for the Prevention and
Suppression of Money Laundering B.E. 2542, Section 48, a criteria or
framework in connection with ‘“reasonable beliefs” should be set to substantiate
the oncoming fact that there may be a transfer, sale, removal, clandestine or

surreptitious act. There must be concrete evidences to support the reasonable
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beliefs that there would occur a transfer, sale, removal, clandestine or
surreptitious act. To allow the officials of the Prevention and Suppression of
Money Laundering Office to carry out effectively their work as provided for by
such provisions, the following steps should be taken:

1. First, it is ascertained that the fundamental wrong-doing has taken
place;

2. The properties are connected with the wrong-doing;

3. There are reasonable beliefs that therc may be a transfer, sale,
removal, clandestine or surreptitious action;

4. There are evidences in support of the beliefs that such properties are
about to be sold, disposed or transferred;

5. There appear reasonable evidences that there will occur a sale,
disposal or transfer of the properties.

Another problem found in the study is that the order by the PSML
officials with the authority to issue orders impounding or garnishing properties
according to the Act for the Prevention and Suppression of Money Laundering
B.E. 2542, Section 48, if unlawful due to the incorrectness in the interpretation
of the law of the phrase “reasonable beliefs™, bears an impact upon the rights
and freedom of the Thai people as provided for in the Constitution of the
Kingdom of Thailand. The action by the PSML. officials according to the Act
for the Prevention and Suppression of Money Laundering B.E. 2542, Section
48, affects the rights and freedom of a person in the following ways: loss of
rights for privacy and social reputation in terms of loss of respect, subject to
contempt; loss of freedom in own house such as warranting house searches;
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intervention of rights to communicate such as being liable for telephone
tapping; loss of personal rights in own property and freedom in undertaking
occupation or enterprise such as loss of trade reputation, benefits from the use
of own assets, public acceptance in family reputation, etc.

Another major problem is that, in practice, the issuance of such order by
the PSML Secretary General to impound or garnish properties, if not in line
with the principle of the law in Section 48, may not be vetoed by the
administrative committee as the Secretary General himself is also the
Chairman of such committee.

In order to allow for the examination and transparency in the steps taken
to impound or garnish properties by virtue of Section 48, the PSML Secretary
General should not serve in another capacity as Chairman or member of the
administrative committee. This is to render fairness and transparency to the
work of the administrative committee. It would also serve as another means to
conduct an examination of the use of power, congruent with the principles of
check and rule in public law.

An important point in the exercise of power by all government agencies
is as follows: one must keep in mind human dignity, rights and freedom as
provided for in the provisions of the Constitution of the Kingdom of Thailand
which is in line with the U.N. Declaration of Human Rights, and the spirit of
the provisions of the law. This is to create balance in the use of authority by
government officials to provide services to the public for public benefits and
the respect in the rights and freedom of the people, a most important factor.

What should be undertaken to render effectiveness to the use of authority by
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government officials while at the same time keeping such effectiveness within
certain bounds under various aims as provided for by the law? This is to ensure
positive legal consequences without creating detrimental effects on the general

public as a whole.
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