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A system of democratic government is considered to be one that believes in
or practices social equality as its main consideration. Under such a system, it could
also be said that the people are guaranteed certain rights and freedoms according to
the Thai Constitution (B.E. 2540). In addition, it also governs the discretionary
exercise of power of administrative officials as competent authorities, free
from all vested interests, and based on the principles of law regarding public
administrative procedure. This in turn is enforced by the international community
for the purpose of controlling public administrators so that the process involving
consideration of the case at hand and the discretionary powers to be e)iercised

therein shall be made by the competent authorities. The latter shall be neutral, free

M




from prejudice, while the system in place guards against any lack of neutrality that
might arise due to the fact that the public administrators are in a position to pursue
their own personal interests.

The principle of disinterest or neutrality, which is considered to be one of
the most important factors underlying the principle of natural justice, is based on
the desire to give. Public confidence depends on the neutrality of the hearing and
the decision process with regard to administrative matters in that the principle of
disinterest will prevent public administrators from mixing their own personal
interests with the performance of their duty. The aim of such a system is that
public administrators act in a fair and just manner in accordance with the facts, free
from the exercise of their discretionary power, and without prejudice. If their
actions are not neutral, it will affect the hearing and decision-making process,
which in turn will eventually result in an unlawful administrative order.

The results of the study indicated the following: that the situation of being
an interested person in authority who is eligible for a reward according to the
Prevention and Suppression of Money Laundering Act B.E. 2542, in accordance
with Sections 13 and 16 of the Public Administrative Procedure Act B.E. 2539,
whereby the committee established criteria for the evaluation of payment of graft
and rewards (B.E. 2547), had legal ramifications as well as an effect on the
performance of the Office of Prevention and Suppression of Money Laundering. In
other words, it rendered the authority’s status in the administrative process illegal
in that it assumed a double function: to prepare an administrative order as well as
being instrumental in the issue thereof. In this way, it became a principal in the
administrative process, which is unlawful; in fact, it has no power to issue an

®




administrative order demanding the forfeit or seizure of any assets according to the
Prevention and Suppression of Money Laundering Act B.E. 2542. This state of
affairs also causes insecurity with regard to the right to the protection of personal
property according to the current constitution. This also opens a loophole enabling
the authority enforcing the law to exercise its existing legal powers to commit any
act it deems suitable in anticipation of the reward to be received, thereby
deviating from the public interest, which is the principal objective of the
exercise of such power.

Another problem which was partially raised by the findings of this
research study was that the stipulation of regulations of this nature, through the
operation of the law, forces the mechanism of the Prevention and Suppression of
Money Laundering Act B.E. 2542 to continue enforcing the law in accordance
with the above-mentioned conditions. This in tumn could prove to be a loophole
that could be exploited by a “Politician or Lawyer” who understands such a
deficiency only too well and is thus able to take advantage of such a regulation to
prepare a defcﬁse for himself, exculpating him from liability according to the
Prevention and Suppression of Money Laundering Act under which he may be
charged in the future. And although the aim of the Prevention and Suppression of
Money Laundering Act is to enforce laws against the commission of a crime
intending on property, these days the commission of financial crimes and those
involving property which fall under the Prevention and Suppression of Money
Laundering Act is not limited to crimes committed within the country only;

therefore, if there is a loophole in the law that may enable such criminals to escape
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the long arm of the law and government power, it should be necessary to find ways
to prevent such an occurrence.

In order to ensure that this regulation is clearer and more comprehensive, an
amendment should be made to the regulation regarding the establishment of
criteria governing the payment of graft and rewards ( B.E. 2547) so that it does not
conflict with other acts and so that the public administrative functions can carry on
effectively and be able to achieve their set goals for the sake of public harmony and
the benefit of society at large. For example, such a regulation should be amended
to prohibit the authorities of the Prevention and Suppression of Money Laundering
Office from being eligible to receive any kind of reward from the direct
performance of their duty; conversely, a benefit fund should be established to
receive the reward first. This is so that it does not clash with the conditions laid
down in the Public Administrative Procedure Act B.E., 2539, Sections 13 and 16.
This could be done by making an amendment to the new regulation by virtue of
the power vested in the Ministry of Finance, with the approval of the cabinet.
However, the graft still remains the same and unchanged for the prevention of the
mentioned problems as well as enhancing the gathering of intelligence of these
affairs. Thus, it is appropriate to abolish the provision regarding rewards for the
authority concemed, which are either paid in advance according to a pre-
determined rate or depend on the reward received by the public office. This can be
accomplished by establishing a mechanism enabling them to receive a return on a
fixed monthly or yearly amount to prevent the authority in question from

becoming governed by people who are unqualified to issue administrative orders.
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